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ROBERT K. E. R. FREITAG ET AT,. VS. HENRY L. FREITAG. 


2 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. . 

Adm. No. 21483. 

j 

In the Matter of the Estate of Henry C. Freitag, Deceased. 

Issues. 

* I 

First. Was the said Henry C. Freitag at the time of his death a 
citizen of the United States of America? 

Second. Were the contents of the said paper vvritihg purporting 
to be the last will and testament of the said Henry C. Freitag known 
to him at or before the time of the execution thereof? 

Third. At the time of executing the said paper writing was the 
said Henry C. Freitag of sound and disposing mind and capable of 
executing a valid deed or contract? . .! 

Fourth. Was the execution of the said paper writing by the said 
Henry C. Freitag induced or procured by or through fraud, duress 
or undue influence exercised and practiced upon him by Henry 
Louis Freitag and Hulda L. Saffran, or either of them, or by any 
other person or persons? 

(Endorsement: Order framing Issues. Filed May 4, 1915. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

3 Tuesday, M^,y 23, 1916. 

Mr. Chief Justice Covington Presiding.; 

No. 21483. Adm. Doc. 50. 

In re Estate of Henry C. Freitag, Deceased. 

Robert K. E. R. Freitag and Frederick W. Freitag (Caveators), 

Plaintiffs, 


Henry Louis Freitag and Hulda L. Saffran (Caveatees), 

Defendants. 

Now again come here the parties aforesaid in manner aforesaid 
and the same .jury that was respited yesterday; whereupon, the jury, 
after the case is given them in charge, upon their oath; say: 

In answer to the first issue: 

Was.the said Henry C. Freitag at the time of his death a citizen 
of the United States of America? ' 

They answer “Yes.” 

In answer to the second issue: 

Were the contents of the said paper writing purporting to be the 





Court of Appeals of the District of Columbia. 


No. 3068. 

Robert K. E. R. Freitag et al., Appellants, 


vs. 

Henry Louis Freitag. 


1 1, Henry C. Freitag, of the District of Columbia, being of 

sound and disposing mind, memory and understanding; do 
make, publish and declare this to be my last will and testament, 
hereby revoking and declaring null and void all other wills by me at 
any time heretofore made and ratifying and confirming this and none 
other to be mv last will and testament. 

First. I do’will and direct that all my just debts and funeral ex¬ 
penses be paid as soon after my death as may be possible. 

Second. All the rest residue and remainder of my estate, both real 
and personal, whatsoever the same may be and wheresoever it is 
located, which I now own and also which T may hereafter acquire 
and own at the time of my death, T give, bequeath and devise unto 
and to my father, Henry Louis Freitag, his heirs and assigns for¬ 
ever, absolutely and in fee simple. 

Lastly. I do hereby nominate, constitute and appoint my said 
father, Ilenrv Louis Freitag, sole executor of this my last will and 
testament and request that he lie not required to give bond for the 
faithful performance of the trust in him reposed. 

In Testimony Whereof, I have hereunto subscribed my name and 
affixed mv seal’ this' 30th day of January, A. D. 1914. 

HENRY C. FREITAG. [seal.] 

Signed, sealed, published and declared by the above named testa¬ 
tor. Henry C. Freitag, as and for his last will and testament, in the 
presence of us. all being present at the same time, who, at his request 
and in his presence and in the presence of each other have subscribed 
our names as attesting witnesses, this SOth day of January A. D. 
1914. 

CHAPIN B. BAUMAN. Washington, D. C. 

CHAPIN BROWN, “ “ “ “ 

CHAS. H. BAUMAN, “ “ “ “ 


1—3068a 
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ROBERT K. E. R. FREITAG ET AL. VS. HENRY L. FREITAG. 

last will and testament of the said Henry C. Freitag known to him 
at or before the time of the execution thereof? 

They answer “Yes.” 

In answer to the third issue: 

At the time of executing the said paper writing was the said 
Henry C. Freitag of sound and disposing mind and capable of exe¬ 
cuting a valid deed or contract? 

They answer “Yes.” 

4 In answer to the fourth issue (By direction of the Court): 

Was the execution of the said paper writing by the said 
Henry C. Freitag induced or procured by or through fraud, duress 
or undue influence exercised and practiced upon him by Henry Louis 
Freitag and Hulda L. Saffran. or either of them, or by any other 
person or persons? 

Thev answer “No.” 


Docket Entries. 

1916, May 23.—Verdict sustaining will. ! 

Proceedings before the Supreme Court of the District of Columbia, 
Mr. Chief Justice J. Harrv Covington, presiding. 

JOHN R. YOUNG, Clerk, 
By W. F. LEMON, 

Assistant Clerk. 

(Endorsement: 12" Minute Entry. Verdict sustaining Will. 
Filed May 23, 1916. James Tanner. Register of Wills, D. C., Clerk 
of Probate Court.) 


5 Order. 

Upon motion of the caveators, in the above entitled cause, by their 
attorneys, and upon cause shown, It is by the Court ordered this 13th 
day of January. 1917. that the time for submission and settlement 
of the bill of exceptions herein be. and it hereby is, extended to and 
including the 31st day of January, 1917, and the time for filing the 
transcript of record is hereby extended to and including the 20th 
dav of Februarv, 1917. 

J. HARRY COVINGTON, 

Chief Justice. 

(Endorsement: Order extending time for submission and settle¬ 
ment of bill of exceptions and for filing transcript. Filed Jan. 13, 
1917. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 
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Memorandum. 


Bill of exceptions “Submitted this 31st day of .January 1917, and 
the Clerk will please file and note accordingly. 

•J. HARRY COVINGTON, 

Chief Justice.” 
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7 In the Supreme Court of the District of Columbia. 

No. 21483. 

In the Matter of the Estate of Henry C. Freitag, Deceased. 

Order Admitting Will to Prohate and, Record. 

Upon motion of counsel for the eaveatee, Henry Lewis Freitag, in 
this case, and upon consideration of the prior proceedings herein, it 
appearing to the Court that by the verdict of the jury impaneled to 
try the issues framed herein, the paper-writing dated the thirtieth 
(30th) day of January. 1914. filed herein on the fourth (4th) day of 
January, i915, purporting to be the la-4 will and testament of Henry 
C. Freitag, deceased, was sustained, and motion of caveators for a new 
trial of said issues having been by the Court considered and overruled, 
and the same having been duly certified, it is this 8th day of Decem¬ 
ber. A. D. 1916, 

Adjudged, ordered and decreed. That the said will of Henri' C. 
Freitag, deceased, dated the 30th day of January 1914. be. and the 
same is hereby, admitted to probate and record as to both real and 
personal property as the last will and testament of said Henry C. 
Freitag, deceased. 

And it is further ordered, That letters testamentary thereunder 
do issue to Henry Lewis Freitag. the executor in and by said will 
nominated, upon his giving bond in the penal sum of Two Thousand 
Dollars ($2.000.00). with surety or sureties approved by the 

8 Court, conditioned for the faithful performance of his duty 
as said executor. 

And it is further ordered. That the eaveatee, Henry Lewis Freitag, 
recover against the caveators. Robert K. E. R. Freitag and Frederick 
W. Freitag, his costs, to be taxe.s- herein, and have execution issue 
tli 01*0 if or 

WENDELL P. STAFFORD. Justice. 

From the above decree the caveators Robert K. E. R. Freitag and 
Frederick W. Freitag note an appeal in open Court which is hereby 
allowed, and the bond for cost on appeal is hereby fixed at one hun¬ 
dred dollars ($100.00). 

WENDELL P. STAFFORD, 

Associate Justice. 

(Endorsement: Order admitting will to probate and record. Filed 
December 8, 1916. James Tanner. Register of Wills. D. C. Clerk of 
Probate Court.) 
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and after-acquired, to his father. Henry Louis Freitag (hereinafter 
for convenience called Father), absolutely and in fee simple, and 
constitutes the father sole executor without bond, j 

Thereupon there was given in behalf of the caveators testimony 
tending to show as follows: 

The father was bom in Germany and had as issue by his wife, who 
died in Germany about the year 1897. four children, namely, three 
sons, Robert Karl E. R. (hereinafter for convenience called Robert). 
Frederick William (hereinafter for convenience called William), and 
Henry, and one daughter. Hulda. intermarried with one Bruno Saf¬ 
fron. The father came to America alone about the year 1890. having 
left behind him his family in Germany. The children came to 
America as follows: Henry in 1891: William in 1892: Hulda in 
1897; and Robert in 1918. At the time of Henry's death his only 
next of kin and heirs at law were his father, aged 72, his brothers, 
Robert, aged 45. and William, aged 44. and his sister. Hulda. 
aged 34. 

While in Germany, before coming to America the father would 
make the boys get up at 3 or 4 o’clock in the morning to go to the 
garden to work and then come back to go to the public school 

12 at eight in the morning; he would get theijn out of bed by 
pouring water on them or pulling their eaijs. and generally 

treated them with violence and crueltv. On coming to America he 
lived first in Philadelphia, then in Baltimore, and then in Washing¬ 
ton. Henry on cominsr to America landed at Baltimore and after¬ 
wards removed to Washington, where he became established at No. 
218 Ninth Street. Northwest, as the proprietor of a bar room and res¬ 
taurant. and he also had his residence and continued to live there 
until the time of his death, his -father, from about the year 1892. 
•■/ being contin uously engaged with him in the conduct of the business. 
7 although having no proprietary interest therein. 

For a number of years prior to his death. Henry was addicted to 
excessive indulgence in drink, being frequently intoxicated and in¬ 
capable of attending to his business. and on one occasion was under 
the necessity of being taken to Providence Hospital in the City of 
Washington and there treated for inebriety. When under the in¬ 
fluence of exce ssive indulgence in liquor his actions were those of a 
wild man, and he was very "frequently erratic, eccentric, and excita¬ 
ble, in a dazed condition of mind, in a stupor, frequentlv not keeping 
to the subject, of conversation and wandering therefrom and acting 
queerlv and like a man not of sound mind or in the possession of his 
senses. On one occasion in 1911 or 1912 he was so drunk that the 
agent in charge of certain of his real estate would not. 

2 

transact business with him. 

In the conduct of the business Henry’s participation therein, as in 
his affairs generally, was passive, mechanical, listless. Henry was 
saving of his profits in business, kept his money in the Bank in his 
own name, invested some in a building, association, and 

13 bought real estate for investments and built houses on the 
same. His father helped him accumulate his fortune. The 
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9 In the Supreme Court of the .District of Columbia, Holding a 

Probate Court. 

Administration. No. *21483. 

In the Matter of the Estate of Henry C. Freitag, Deceased. 

Order. 

It is by the Court this 28th day of December. 1916, ordered, That 
the Appellants herein be. and they hereby are, granted leave to de¬ 
posit with the Register of Wills of the District of Columbia, the sum 
of one hundred dollars cash, in lieu of the bond for costs of one hun¬ 
dred dollars on appeal as heretofore ordered. 

F. L. SIDDONS, Justice. 

(Endorsement: Order for deposit for costs of appeal. Filed De¬ 
cember 28. 1916. James Tanner, Register of Wills, D. C. Clerk of 
Probate Court.) 


10 Supreme Court of the District of Columbia, Holding Probate 

Court. 

No. 21483. 

In re Estate of Henry C. Freitag, Deceased. 

Received of Ro)>ert Freitag and Frederick William, the appellants 
herein, the sum of one hundred ($100.00) dollars cash, in lieu of the 
bond for costs of one hundred dollars on appeal, as per order of Court 
filed herein December 28. 1916. 

JAMES TANNER, 

Register of Wills. 

December 28, 1916. 


(Endorsement: Receipt of Register of Wills for sum of $100.00 
deposited bv appellants in lieu of bond on appeal. Filed January 2, 
1917. James Tahner. Register of Wills, D. C. Clerk of Probate 
Court.) 

11 Caveators' Bill of Exceptions. 

At the trial of the issues in the above entitled cause, the paper 
writing propounded as and.for the last will and testament of the 
above named decedent thereinafter for convenience called Henry), 
the said paper writing bearing date January 30, 1914. was given in 
evidence. The said paper writing, after direction for the payment of 
debts and funeral expenses of the said Henry, purports to devise and 
bequeath all the residue of his estate of what kind soever, existing 
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. I 

father were living, William found his clothes put oulj in the hall and 
his father told him that he had better get out, which William did. 
Subsequently, William visited his father at Baltimore. The father 
asked William what he wanted, to which William replied that he had 
come to visit him. The father said “Well, we ain't got nothing and 
you cannot stay here; you had better go back to Philadelphia," and 
William returned to Philadelphia. Afterwards, while William was 
working for Henry in Washington, the father's 

4 

. 

treatment of him was cool and contemptuous, and the father never 
manifested a fatherly disposition towards William or any in- 

15 terest in him. When he, William, left his brother Henry’s 
employ, he left because Henry discharged him under the fol¬ 
lowing circumstances. A gentleman by the name qf John Harrold 
inquired about this bill. William looked over the books, which he 
thought he had a right to do. His brother Henry had given him the 
authority to do this, and to mark all the accounts down in the book. 
When Mr. Harrold inquired William was looking over the books, and 
in the meanwhile his brother happened to come out of the closet he 
had entered a short time before, and came running like a wild man. 
at him, and said “What are you doing? William ariswered that Mr. 
Harrold had just inquired about his bill. Henry said “What have 
you got to do with it?” You are not more than anybody else around 
here. You had better get out”. William said “All right”, and 
Henry said “How much do I owe you,” and William answered that 
he owed him two dollars and Henry paid him right up in front of Mr. 
Harrold. This occurred in March 1910. About a year and a half 
after William left his brother’s employment, his father employed 
him, William, to do some painting, which work lasted several days, 
four or five, and his father paid him two dollars a day for the work. 
On the day of Henry’s death William was at the Center Market shop¬ 
ping, and saw a crowd in front of Henry’s place. William asked a 
man what was the trouble and was told that Henry! had committed 
suicide. William went to the place and found the door locked, and 
while standing knocking at the door the merchant above-mentioned 
came out. An officer on the inside let William in. At this time the 
father was upstairs. The officer called the father down, and William 
addressed him, saying “Good morning”, but the father looked away, 
turned his head and walked away, with a contemptuous manifesta¬ 
tion by the manner in which he turned his body. During the 

16 whole time William was in the house 

5 

his father said not one word to him. j 

Henry was buried from an undertaking establishment. William 
and Robert were present. Bruno Saffron, his brother-in-law, sent 
William a letter, stating when the funeral would itake place, and 
asking him to notify his brother Robert. The father was there, and 
spoke" no word to either William or Robert. Since Henry’s funeral 
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father was practically in control of the business, attending almost ex¬ 
clusively to the details thereof, ITenry’s participation being princi¬ 
pally and almost exclusively in paying bills. The father s tre ® | tn '“J t 
of Henrv while engaged in the business was abusive and con¬ 
temptuous. The father frequently applied to Henry, both in his 
Sice and in his absence, foul and abusive epithets, charm¬ 
ing him as in effect a drunkard and crazy, and Henry in his father s 
presence was submissive, and lie seemed to stand in great fear of his 

a Onat least one occasion Henry declared to an inquirer that he had 
no brothers, notwithstanding at the time William was living in \\ ash- 
ington and Henry knew that his brother Robert was still hving in 
Germany. On -Tune 27. 1907. Henry conveved_to his father for life 
a row of houses yielding a monthly r6nt of $lu7.50, and the .atber 
has since been in possession of the same and receiving the rents 

th It was usual for Henry’s place of business to -be opened early in 
the morning, and for his father, who lived in another part of the city, 
to appear at the place about 10 or 11 o’clock m the forenoon. On the 
dav of Henrv’s death the place was noticed not to be open as usual 
in "the morning, and the father instead of going to the place directly 
as usual on arrival in the neighborhood went to the place of busine^ 
of a neighboring merchant in Louisiana Avenue, around the corn ®L 
The merchant told the father that Henry was closed up and suggested 

that 


the father should go around to his place and see what the trouble was, 
to which the father replied “To Hell with him”, that he did not care, 
that he wished Henry was dead, that he wished he was in Hell. 
14 Instead of going at once the father remained talking with 
the merchant for more than half an hour. The same mer¬ 
chant had frequently heard the father use the worse kind of pro¬ 
fanity towards Henrv, calling him a son-of-a-bitch, and that damn- 
crazv son-of-a-bitch’’. After the father had remained at the mer- 
chant’s place, as stated, he went to Henry’s plate and the merchant 
followed him. Upon the merchant asking the father what was the 
matter, the father stated that Henry was dead On going up into 
Henrv’s room it was seen that he was lying on the bed dead, having 
nothing on hut a nignt shirt. His coat was on the floor and his panta¬ 
loons on a chair. The odor of gas was noticed, and Henry died of 
asphyxiation. A police officer who followed the merchant as a wit- 
nes' on the stand testified that when he went up into the room the 
kev of the «as iet had been turned and Henry’s pantaloons were 
hanging ove? the key, not over the top of the jet but on the side over 

towards the kev. . m-i ^ 1 

When William came to America the father was living in f hiladel- 

phia and on his arrival William went directly to him. His father 

sent him the ticket for his passage. He was not quite 21 years of age. 

The father demanded and took from William all the money he had. 

Later when William went from work to the house where he and his 
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William had not seen his father to have any conversation with him; 
his father had never called on him. sent him any word, or attempted 
to have any word with him, nor had William called on his father. 

After the father left Germany, Robert and his father corresponded 
for about two and a half years and after that Robert undertook to cor¬ 
respond with him, wrote to him once or twice every yearj but got no 
answer from him until 1912. The occasion of getting a letter from 
his father in 1912 was that Robert, not having received any word 
from his father, wrote to the German Embassy and his Communica¬ 
tion was referred to the Consul at Baltimore. The Consul informed 
Robert that his father was living at the time at No. 218 Ninth Street. 
In a letter Robert received from his father in 1912, the father said 
that he knew nothing about what Robert had written him, and that 
he was in good standing here in \V ashington. 

Robert arrived from Germany at Baltimore in September, 1918. 
Upon being permitted to land, after detention aboard ship a day or 
two, Robert left Baltimore for Washington, which he reached at 4 
o’clock. In the letter his father had written him he had given his 
address as 1515 C Street, and to that address Robert went, announc¬ 
ing his name, and a woman at the house said thejather did not live 
there. Being told that his father did not live at 1515 C Street, but at 
218 Ninth Street, Robert went there and saw his father at half past 
8 in the evening. Robert said ‘‘Father, how axe you? T am 
17 coming from 

i 
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Germany here," and the lather said nothing. Robert! asked, "Do 
vou not know me any longer? and again the father said noth¬ 
ing, except to invite Robert to sit down. Robert had with 
him his fifteen-vear-old son. The father told one of the serv¬ 
ants to take Robert and his son over to a lodging house about a 
square and a half distant, where Robert and his son spent two nights. 
During this time Robert was with his father during the day time 
and for the most part had his meals at Henry’s place. He did not 
pay any money for his meals, was not asked to pay any} he gave his 
father an heirloom, a copper warming or heating bottle that he had 
bought his mother as a birthday gift when he was fourteen years old. 
The third night Robert was in Washington he slept at |his brother s 
Restaurant with his father. His father took Robert out to his bun¬ 
galow and he staved there from about ten o’clock to twc| o clock, his 
father showed him his garden while he was there. While Robert was 
here the father gave Robert’s son a watch. The watch was poor, not 
gold or silver, and would not run. Robert ordered his sdn to throw it 
on the'dump heap because it was no good. Robert when leaving Lett 
his trunk and a bundle of goods with his father. After: Robert went 
away and the father did not hear from him, Robert learned from a 
letter the father wrote to Robert’s wife that the father had inquired 
as to Robert’s whereabouts through the police department at Phila- 

^Onthis visit to Washington Robert asked his father for Henry, 
saying that he wanted to visit him. The father replied no that 

2—3068a 
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Henry was seriously ill and would soon die, that he was in the hos¬ 
pital, not saying which hospital, although Robert asked him which. 
The father said Henry was so sick that Robert could not visit him, 
and that Henry had already made his will and had be- 
lb queathed all his property to orphan asylums and 

7 

hospitals. The father had written the same thing in the letter to Rob¬ 
ert in Germany. Robert burned what letters he had in his possession 
written by his father in the kitchen of 218 Ninth Street on the occa¬ 
sion of this first visit of Robert in Washington. They were letters 
which when read to the father, the father said “Why have any 
quarrels? Let us make peace; this will be better for the family,” 
and Robert said .“All right, let us burn the whole matter and then 
there will not be any more cause for it.” Robert burned the letters 
in his father's presence and happened aecident-ly to look to one side 
and saw his father laughing maliciously and that he had committed 
a stupid trick. The father had in these letters complained very much 
about Hulda’s conduct. What the father complained of was Hulda's 
conduct and he said he would rather she would go back to Germany 
and that he had not brought her to America; that she had run away 

fourteen davs in Baltimore and lived with another man and he had 
* 

brought her back by the police; that he. the father, had been sick a 
long time and during the whole time Hulda had not come very much 
to his sick bed, and that the neighbors told him that by bright gas 
lights she had sacrificed her maidenly honor, and in several of his 
letters he called her a prostitute. In certain of the letters the father 
spoke of Henry as talking of taking his life. The talk about burning 
the letters started in this way: Robert and his father sat in the front 
part of the place and the father told Robert that he had done him and 
Hulda a wrong. Robert said “No, I have not?” and the father asked 
“Why,” to which Rol>ert replied, “I will bring you the letters and 
vou can read them, what vou wrote to me.” and Robert laid the letters 

ts / t / 

before the father. 

On the occasion of this visit Robert asked his father where William 
lived, and the father replied that he did not know. Also 
19 Robert, asked his father to help him procure 

8 

work, but the father said, “There is no work for you here; go to some 
other city or else to Canada.” As Robert was leaving Washington on 
the occasion of this visit, his father said “We shall probably not see 
one another again,” and went right back into the house. 

Robert did not see Henry after the latter left Germany until he 
saw him dead in his coffin. Robert attended the funeral with Wil¬ 
liam at the undertaker’s establishment. The father stood right beside 
the coffin, with his face turned towards the entrance, and when he 
saw Robert and William come in he turned around and turned his 
back upon them. On the occasion of the funeral, from beginning to 
end, the father did not say a word to Robert or make any recognition 
of him; on the contrary he took pains to avoid Robert as much as 
possible. 
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At the conclusion of the evidence offered in behalf of the caveators, 
which included the foregoing, counsel for the caveatee, out of the 
hearing of the jury, stated to the Court that he would ask the Court 
to instruct the jury to answer the fourth issue in the negative, upon 
the ground that no sufficient evidence in support thereof to go to the 
jury had been produced by the caveators, and after discussion at the 
bench and out of the hearing of the jury, the Court announced that 
when requested the jury would be so instructed; upon which counsel 
for the caveators stated that at the proper time when such instruction 
should be .given to the jury an exception would be duly taken and 
noted. _ _ | 

Thereupon the caveatee produced evidence in his behalf upon all 
the issues except the fourth, upon which he produced and offered no 
evidence, and the caveatee was not examined or produced as a witness 
in the cause. In order to prove that the decedent, Henry C. Freitag, 
was at the time of his death a citizen of the United States of 
20 America, in response 

9 
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to the first issue propounding that question, the caveatee offered a 
paper writing found among the effects of the decedent] in the words 
and figures following: 

Supreme Court of the District of Columbia. 

“Be it remembered, That on the 7th day of June, 1898, Henry 
Freitag,—a native of Germany, aged about 25 years, comes and prays 
to be admitted to become a citizen of the United States- and it there¬ 
upon appears to the satisfaction of the Court that the said petitioner 
arrived in the United States three years before coming to the age of 
twenty-one years, and has resided in the United States more than 5 
years previous to his said application to become a citizen, behaving 
as a man of good moral character, attached to the principles of the 
Constitution of the United States, and well disposed to good order and 
happiness of the same: and the said petitioner here now declaring, 
upon his solemn oath, that he will support the Constitution of the 
United States, and that he absolutely and entirely renounces and 
abjures all allegiance and fidelity to any foreign prince, potentate, 
state or sovereignty, whatever, and particularly to the_ Empire of Ger¬ 
many. of which country he has hitherto been a subject: it is there¬ 
upon considered that tlie said petitioner be, and hereby is admitted 
to become a Citizen of the United States. 

Tn testimony that the foregoing is truly taken from the records 
of the proceedings of the said Court, I have hereunto subscribed my 
name, and affixed the seal of the said Court, at the City of TV ashing- 
ton. D. C., the 7th day of .Tune 1898, and 122 years of the Independ¬ 
ence of the United States. 

TSeal of the Court. 1 

“J. R. YOUNG. Clerk. 

“L. C. WILLIAMS. 

Ass’t Clerk.” 
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21 To the introduction of which the caveators, by their counsel, 
objected upon the following grounds: That the said paper is 

incompetent, being a mere certificate and not itself the record of the 
judgment of naturalization which ought to be produced, and that it 
does not identify the person therein named as the testator in this 
case. 

Subsequently the caveatee, by his counsel, produced as a witness 
an assistant clerk of this Court, who produced a certain “Book No. 4, 
Naturalization Records of the Supreme Court of the District of 
Columbia.” identified by him as one of the naturalization records, and 
offered in evidence the supposed record on page 564 of the said book, 
purporting to be the naturalization of Henry Freitag. it being ad¬ 
mitted that the words “By Justice Cox” are not in Justice Cox’s hand¬ 
writing. but in the handwriting of the assistant clerk making the 
entry, the same being as follows : 

“Supreme Court of the District of Columbia. 

“Be it remembered, That on this 7th day of June 1898. Henry 
Freitag. a native of Germany, aged about 25 years, comes, and prays 
to be admitted to l>ecome a Citizen of the United States: and there¬ 
upon appears, to the satisfaction of the Court, that the said petitioner 
arrived in the United States three years before coming to the age of 
twenty-one years, and has resided in the United States more than five 
years previous to his said application to become a Citizen, be¬ 
having as a man of good moral character, attached to the principles 
of the Constitution of the United States, and well disposed to the good 
order and happiness of the same; and the said petitioner here now 
declaring, upon his solemn oath that he will support the Constitution 
of the United States, and that he absolutely and entirely renounces 
and adjures all allegiance and fidelity to any foreign prince, poten¬ 
tate, state or sovereignty whatever, and particularly to the Empire of 
Germany. of which country he had hitherto been a subject: it 

22 is thereupon considered that the said petitioner be, and hereby 
is, admitted to become a Citizen of the United States. 

“By Justice Cox.” 

To the admission of which in evidence the caveators, by their coun¬ 
sel, objected upon the grounds above stated, and upon the further 
grounds that the paper purports to be a certificate, that what is set 
forth above the signature of the clerk is taken from the proceedings, 
and not that it is a copy of the record: that it is not a certificate as a 
copy of the record, and even if it purported so to be and should be 
taken so to be, there is no authority of law for any such certificate 
being made and there is no authority in law for the admission in evi- 
dence of any such certificate for any purpose: that it is not in form 
a judgement, it is not in form a record, it is not signed by either 
Judge or clerk of this Court, and. at the most, it appears to be a mere 
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memorandum recital, and it is in a form for which there is no author¬ 
ity in law. j 

But the Court overruled the said objection and permitted both of 
the said paper writings to be admitted in evidence, to which fthe"|* 
ruling of the Court the caveators, by their counsel, duly excepted, and 
the same was noted in the minutes of the Court. j 

And thereafter the said assistant clerk was asked whether it was 
the practice for the Court to sign such records or the clerk to make 
them out and whether the said supposed record was i|n the form 
which they were accustomed to be entered in the clerk’s office of this 
Court ; to which question the caveators, by their counsel, objected 
upon the ground that the same was irrelevant, immaterial, and in¬ 
competent, that whatever may have been the practice, the practice of 
a clerk of the Court or the practice of a Judge cannot supply the re¬ 
quirements of the law respecting the essentials to a good and sufficient 
judgement. But the Court overruled such objection arid permitted 
the said question to be put and answered, and the same was 
23 answered in the affirmative: to which action of the Court the 
caveators, by their counsel, duly excepted and the same was 

noted in the minutes of the Court. 

And thereafter the caveators, by their counsel, moved the Court to 
strike from the testimony the said so-called record of naturalization 
of the said decedent, which motion was overruled; to which action of 
the Court the caveators, by their counsel, duly excepted and the same 
was noted in the minutes of the Court. 

At the conclusion of the whole evidence in the case, counsel for the 
caveatee prayed the Court to instruct the jury as follower “The jury 
are instructed that as a matter of law, under all the evidence,_ their 
answer to issue No. 4, involving undue influence, should be in the 

negative, namely. “No.’.” . j 

To which request the caveators, by their counsel, objected and the 
Court overruled such objection and granted the said instruction; to 
which action of the Court the caveators, bv their counsel, duly ex¬ 
cepted and the same was noted in the minutes of the Court. 

And in charging the jury the Court in its charge said “The fourth 
issue relating to the alleged will of Henry C. Freitag is' in form the 
question ‘Was the execution of the said paper writing by the said 
Henry C. Freitag induced or produced by or through fraud, duress or 
undue influence exercised and practiced upon him by Henry Louis 
Freitag and Hulda Saffron, or either of them, or by any other per¬ 
son or persons?’ 

“At the request of the caveatee you are told that there is no evi¬ 
dence legallv sufficient to constitute undue influence exercised by 
them, or either of them. IT. Louis Freitag or Hulda Saffran. over the 
dead man. Henry C. Freitag, and therefore you are instructed as a 
matter of law, under all the evidence, your answer tio the fourth 
issue, involving undue influence, should be ‘No’}” 

24 And the caveators, by their counsel, at the conclusion of 

the whole evidence in the case requested the Court to in- 


[*Erased in copy.] 
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struct the jury as follows: “If you find that either party to the cause 
has not produced a witness, whom it was in the power of such party 
to produce, you are — liberty to presume, that if produced, the 
testimony of such witness would have operated unfavorably to the 
cause of the party so not producing him, and this applies to any 
party himself. Accordingly, if you believe from the testimony that 
the caveatee. Henry Louis Freitag, had it in his power to testify to 
his relationship with, and knowledge of, the decedent, with special 
reference to the charge of undue influence on the said decedent, 
his habits, and his mental capacity, you may infer from the said 
caveatee’s failure to testify as a witness in the cause that, if he had 
testified, his testimony would have operated unfavorably to him on 
the issues herein of undue influence and mental capacity; but the 
Court refused to grant the said request or to give the said instruction 
to the jury; to which action of the Court the caveators, by their 
counsel, duly excepted and the same was noted in the minutes of the 
Court. 

All of the foregoing proceedings were had before the jury retired 
to consider its verdict. 

And the caveators pray the Court to sign this their Bill of Excep¬ 
tions, to have the same force and effect as to each exception as 
though the same were set forth in a separate bill, which is granted, 
and the Court accordingly, now for them signs this, the caveators’ 
Bill of Exceptions to have the force and effect aforesaid, this 9th 
dav of Februarv 1917. 

.T. HARRY COVTNGTON, 

Chief Justice. 

(Endorsement: Caveators’ Bill of Exceptions. Filed Feb. 9, 
1917. James Tanner. Register of Wills, D. C., Clerk of Probate 
Court.) 

25 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Adm. No. 21483. 

In the Matter of the Estate of Henry C. Freitag. Deceased. 

Order. 

Upon motion of the caveators, herein, by their attorneys, in open 
Court, and cause being shown, it is by the Court this 9th day of 
Feb. 1917, Ordered, that the time for filing the transcript of record 
on appeal to the Court of Appeals of the District of Columbia, in 
the above entitled cause, be, and the same hereby is, extended to and 
including the first dav of March, 1917. 

J. HARRY COVINGTON, 

Chief Justice. 

(Endorsement: Order extending time to file transcript of record. 
Filed Feb. 10, 1917. James Tanner. Register of Wills, D. C., Clerk 
of Probate Court.) 
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26 The Clerk will please prepare the following as the record 
on the appeal of the caveators in the above entitled matter: 

1. The paper writing propounded as and for the last will and tes¬ 
tament of the above named decedent. 

2. The issues framed for trial on the caveat thereto. 

3. The verdict of the jury on the said issues. 

4. The judgment of' the Court on the said verdict. 

5. Memorandum of the appeal by the caveators and of the deposit 
of one hundred dollars in lieu of bond. 

6. The bill of exceptions of the caveators. 

7. Memorandum of extension of time for tiling transcript of 
record. 

8. This designation. 

HENRY E. DAVIS. 

JOS. Y. REEVES, 

A ttomeys for j Caveators. • 

(Endorsement: Caveators’ Designation of Record. Filed Febru¬ 
ary 12, 1917. James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

27 In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration. No. 21483. 


In the Matter of the Estate of Henry C. Freitag, 


Deceased. 


The Clerk will please add to the Caveators’ designation for the 
record on appeal herein the following: Assignments of Error. 

HENRY E. DAVIS. 

JOS. Y. REEYES, 
Attorneys jot Caveators. 


(Endorsement: Additional Designation of Record. Filed Feb. 
23, 1917. James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

28 In the Supreme Court of the District of Colurhbia, Holding 

a Probate Court. 

Administration. No. 21483. 


In the Matter of the Estate of Henry C. Freitag; Deceased. 
The Court erred as follows: 

1. In admitting in evidence the paper writing purporting to be 
the certificate of naturalization of decedent. 

2. In admitting in evidence the alleged record ot naturalization of 
decedent, contained in “Book No, 4, Naturalization Records of the 
Supreme Court of the District of Columbia.” 
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3. In permitting the assistant Clerk of the Court to testify as to the 
custom or practice of making out naturalization records in the said 
Court. 

4. In refusing to strike from the evidence the said so called record 
of naturalization of said decedent. 

5. In instructing the jury, as matter of law, that upon all the evi¬ 
dence, its answer to issue No. 4, involving undue influence should he 
in the negative, namely, “No.” 

6. In refusing to grant the Caveators' additional prayer numbered 
3, for instructions to the jury. 

HENRY E. DAVIS, 

JOS. Y. REEVES, 
Attorneys for Caveators. 

(Endorsement: Assignment of Errors. Filed Feb. 23, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

29 Form No. 94. 

Supreme Court of the District ot Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, Do Hereby Certify the foregoing pages, 
numbered from 1 to 28, inclusive, to be true copies of the originals 
of certain papers on file in the office of the Register of M ills, Clerk 
of the Probate Court, in case No. 21483, estate of Henry C. Freitag, 
deceased, wherein Robert K. E. R. Freitag and Frederick W. Freitag 
are appellants, and Henry Louis Freitag is appellee, the same con¬ 
stituting a full, true, and"correct transcript of record of proceedings 
had in said cause according to the designation of counsel filed therein 
and made a part hereof. 

I Further Certify, That the deposit of $100. in lieu of Appeal 
Bond was duly filed bv said appellants, on the 2nd day of January, 

A. D.’1917. ' a „ 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of the said Probate Court, this 26th day of February, A. D. 
1917. 

[Seal Supreme Court of the District of Columbia, Probate 

Jurisdiction.] 

JAMES TANNER, 

Register of Wills for the District of Columbia, 

Clerk of the Probate Cowrt. 

30 Endorsed on cover: District of Columbia Supreme Court. 
No. 3068. Robert K. E. R. Freitag et al., appellants, vs. 

Henry Louis Freitag. Court of Appeals, District of Columbia. 
Filed Feb. 27, 1917. Henry W. Hodges, Clerk. 
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Hitt tiff (tart of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1917. 

No. 3068. | 

No. 7, Special Calendar. 


ROBERT K. E. R. FREITAG AND FREDERICK 
FREITAG, APPELLANTS, | 

vs. 

HENRY LOUIS FREITAG. 

BRIEF ON BEHALF OF APPELLEE. 

1. The first four assignments of error of the appel¬ 
lants relate to the naturalization and citizenship of 
the testator, Henry C. Freitag, deceased, and may be 
considered together. The appellants’ assignment of 
errors is set forth at page 15 of the printed record (and 
page 28 of the original record) and also at page 3 of 
appellants’ brief and need not be repeated here. 

The judgment of naturalization of the testator, Henry 
C. Freitag, deceased, is in the usual and regular form of 
all judgments of naturalization rendered by the $upreme 
Court of the District of Columbia. An assistant clerk of 
the Supreme Court of the District of Columbia testified 
that it was not the practice of said court to si£n such 
records, and that the record was in the form which 
were accustomed to be entered in the clerk’s office of said 
court (Rec., p. 13). 

The entry of a judgment of the court does not have 
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to be signed by the judge holding the court, and it is 
the universal practice of the justices of the Supreme 
Court of the District of Columbia not to sign the records 
o:' judgments except in the equity and probate courts, 
and possibly in the district courts in admiralty. The 
records on appeals to this court uniformally show this 
to be the practice and the custom of the courts below. 
The custom to this effect is proven in the case at bar. 
The words “by Justice Cox” at the bottom of the entry 
of the judgment is for the purpose of making a record as 
to which of the several of the justices of the Supreme 
Court of the District of Columbia held the court in the 
naturalization matter. It was shown to be the regular 
form adopted in naturalization cases for showing which 
justice presided. A judgment or decree does not have 
to be signed by the judge or justice holding the court, 
even if a statute provides that it shall be signed. 

Secombe vs. Steele, 20 How., 94, 102. 

15 L. Ed., 833, 836. 

23 Cyc, 850, and cases cited. 

This Court of Appeals in a well-considered case has 
passed upon the questions, in the following language: 

“The judgment is tae necessary legal conse¬ 
quence of the receipt of tae verdict; it is the 
operation of the law. The entry of the judgment 
is a ministerial act to be performed by the clerk. 
It is the evidence of the judgment that has been 
pronounced by the court. Black on Judgments, 
sec. 106; Freeman on Judgments, 38; 3 Blackstone 
Com., 396. 

“As a result of that doctrine, it has been often 
held that a judgment may be entered nunc pro- 
tunc, as of the date of the verdict, where the 
plaintiff has died pending the motion of the de¬ 
fendant for a new trial; and it makes no difference 
that the action may be one that does not sur¬ 
vive. Griffith vs. Ogle, 1 Binney, 172; Brown vs. 
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Wheeler, 18 Conn., 199, 207; Black on Judgments, 
sections 127, 128, Freeman on Judgments, sec. 
38. See, also Mitchell vs. Overman, 103 U. S., 
62, 65. In this last case the Supreme Court ap¬ 
proved the entry of a final decree in equity as of 
the date of the submission of the cause, where the 
complainant had died thereafter.” 

Hutchinson vs. Brown, 8 App. D. C., 162,163. 

To the same effect are the cases of— 

Ex Parte Morgan, 114 U. S., 174, 29 L. Ed., 135. 
Heckers vs. Fowler, 2 Wall., 123, 17 L. Ed-, 759. 

j 

The recitals in the entry are no part of the judgment of 
naturalization, and in no way affect the judgment of the 
court, which judgment is: 

“That the said petitioner be, and hereby is, 
admitted to become a citizen of the United 
States” (Rec., p. 12). 

The preceding statements, whether correct or er¬ 
roneous, or a full or partial statement of facts, |on which 
the actual judgment of the court is based, are immaterial, 
are subject to reformation by the court at any time, if 
necessary (State vs. MacDonald, 24 Minn., 58), and in no 
way affect the validity of the real judgment of the court 
in admitting the petitioner as a citizen. 

In re Frank McCoppin, 5 Sawyer, 630. 

U. S. Bank vs. Moss, 6 How., 31, 12 L. Ed., 331. 
Cameron vs. Roberts, 3 Wheat., 591, 4 L. Ed., 467. 
Bank vs. Wistar, 3 Pet., 431, 7 L. Ed., 3^1. 

The Palmyra, 12 Wheat., 1, 10, 6 L. Ed., 531. 
Lawrence vs Cornell, 4 Johns (N. Y.), ch. 542. 
Spratt vs. Spratt, 4 Pet., 393. 

The above cited case of In re Frank McCjoppin, 5 
Sawyer, 630, was one in naturalization, the opinion of the 
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court having been delivered by Justice Stephen J. Field 
of the United States Supreme Court, while holding the 
Ninth Circuit Court, District of California. The natu¬ 
ralized citizen was then mayor of San Francisco, Cali¬ 
fornia. The recitals in the judgment were admittedly 
untrue, and the court held: 

“The validity and efficacy of a judgment ad¬ 
mitting a person to citizenship, are not impaired 
by an inaccurate statement of its recitals; they 
constitute no part of the judgment.” (Syllabus.) 

A judgment of naturalization can not be collaterally 
attacked any more than any other final judgment can be. 
Pintsch Compressing Co. vs. Bergin, S4 Fed. Rep., 
140. 

U. S. vs. Gleason, 78 Fed. Rep., 396; affirmed 90 
Fed. Rep., 778. 

14 Op. Atty. Gen., 509. 

Matter of Christern, 43 N. Y. Super. Ct., 523. 

In re Bodick, 63 Fed. Rep., 813. 

McCarthy vs. Marsh, 5 N. Y., 263. 

State vs. MacDonald, 24 Minn., 48 (supra). 
Spratt vs. Spratt, 4 Pet. (U. S.), 406. 

Green vs. Salas, 31 Fed. Rep., 106. 

Stark vs. Chesapeake Ins. Co., 7 Cranch (U. S.), 
420. 

The Acron, 2 Abb. (U. S.), 434. 

People vs. McGowan, 77 Ill., 644. 

Ritchie vs. Putnam, 13 Wend. (N. Y.), 524. 

Com. vs. Towles, 3 Leigh (Va.), 743. 

McDaniel vs. Richards, 1 McCord L. (S. Car.), 
187. 

State vs. Hoeflinger, 35 Wis., 393. 

In the above cited case of Pintsch Company vs. Bergin, 
84 Fed. Rep., 140, it is said: 

“The fundamental principle that, in the absence 
of statute of authorization, only the United 
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States can proceed judicially to recall or rescind 
franchises granted by them, has peculiar force 
with reference to citizenship, as to which so great 
a variety of interest, political and individual, of 
high importance, is concerned that the jurisdic¬ 
tion of inquiry should be especially fixed and 
.limited.” j 

It is not pretended or contended that the deceased tes¬ 
tator did not possess at the time of filing his petition for 
citizenship all the statutory requirements of citizenship, 
but the contention now in this Court of Appeals is that 
the recitals in the judgment, or in the form of the judg¬ 
ment as entered by the clerk of the court, do not contain 
all the statutory requirements for an applicant to citizen¬ 
ship. It has previously been shown herein (Re Frank 
McCoppin, 5 Sawyer, 630, and other cases cited above) 
that the form of the judgment does not have tb contain 
a preliminary recital of all or any of the statutory 
requirements of citizenship. This being so, the judgment 
of naturalization could not be set aside collaterally, 
even though it had been shown affirmatively ip the case 
at bar that the applicant did not possess all the statutory 
requirements. There was no claim whatever made, nor 
any pretense in the trial of the case at bar that the testa¬ 
tor, Henry C. Freitag, deceased, did not actually pos¬ 
sess all of the statutory requirements of a citizenship. 
But on the contrary the evidence that was necessarily 
introduced on the issues that were before the lower 
court for trial, and which evidence has been incorporated 
in the record on appeal in the bill of exceptions;, is to the 
effect that Henry C. Freitag, the testator, did possess at 
the time of his application for citizenship, all of these 
statutory requirements. And while the caveateje was not 
required to prove this in the case at bar, yet the court’s 
attention is respectfully called to this fact in order to 
show how unsubstantial and technical is the contention 
of the appellants in this regard. The court’s attention is 
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also called to the fact that it has also been held in a 
carefully considered case that even if the facts alleged 
in the petition were false, the judgment of naturaliza¬ 
tion can not be set aside. (U. S. vs. Gleason in 1897, 
78 Fed. Rep., 396; affirmed in 1898, 90 Fed. Rep., 
778, supra.) Congress has since the next above cited 
case was decided, provided for a special proceeding, by 
direct attack by the United States, for setting aside false 
and fraudulent judgments, but no such attempt has or 
of course could be made on the citizenship of the testator, 
Henry C. Freitag. 

The question o? citizenship and naturalization has been 
discussed upon the theory, as contended by appellant 
that citizenship was necessary in order for the testator, 
Henry C. Freitag, deceased, to devise and convey his 
property by will as he did. But citizenship was not 
necessary as the law in the District of Columbia exists 
and did exist, both at the times of acquiring, and dis 
posing of his property by his last will and testament. By 
an act of Congress approved February 23, 1905, an act 
entitled “An act to better define and regulate the rights 
of aliens to hold and own real estate in the territories/' 
approved March 2, 1897 (29 Stat. L., 61S), was made ap¬ 
plicable to the District of Columbia (33 Stat. L., 733), 
and empowers aliens to convey lands in the District of 
Columbia. The act of March 2, 1897, provides in its 
fourth section as follows: 

“That any alien who shall hereafter hold lands 
in any of the territories of the United States in 
contravention of the provisions of this act may 
nevertheless convey his title thereto at any time 
before the institution of escheat proceedings as 
hereinafter provided.” 

This Court of Appeals has held that that act is not 
self-executing. 

Johnson vs. Elkins, 1 App. D. C., 430. 





I 

I 

! 

i 


T 

4 

The act (above mentioned) of February 23,1905, mak¬ 
ing the said act of March 2. 1897, applicable to the Dis¬ 
trict of Columbia, is as follows: 

“That the act entitled ‘An act to better define 
and regulate the rights of aliens to hold and own 
real estate in the territories,’ approved March 
second, eighteen hundred and ninety-seven, be, 
and the same is hereby, amended so as to extend 
to aliens the same rights and privileges concerning 
the acquisition, holding, owning and disposition of 
real estate in the District of Columbia as by that 
act are conferred upon them in respect of real 
estate in the territories of the United States.” 

“That ail laws and parts of laws so far as they 
conflict with the provisions of this act are hereby 
repealed” (33 Stat. L., 733). 

The above cited statute “being remedial in its charac¬ 
ter, must be liberally construed” (White vs. Catz- 
hausen, 129 U. S., 329, at 341, 32 L. Ed., 677 at 680 
and 681, citing Chicago, B. & A. R. Co. vs. punn, 52 
Ill., 260 at 263; Johnes vs. Johnes, 3 Dow. Pari. Cas., 15), 
and the word “convey” in the original act, and the words 
“disposition of real estate in the District of Columbia” 
in the amendatory act, are to be liberally construed so 
as to include conveyance or disposition of property by will 
or otherwise. Even the word “convey” alone includes the 
conveyance by devise. The definition of convey is given 
by Burrell as: 

“To pass or transmit from one to another, to 
transfer property or the title to property by an 
instrument in writing.” 

Burrell’s Law Dictionary, page 281. 

And the same author defines “conveyance” as: 

“This term is generally restricted in its applica¬ 
tion to transfers inter vivos (between living parties) 
though in a large sense it includes wills.” 

Citing 2 Bl. Com., 294. 
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Blaekstone includes wills as one of the four methods 
of alienation of property (2 B!. Com., 294), and under 
the head of “alienation by devise” says: 

“The last method of conveying real property is 
by devUe’' 

2 Bi. Com., Ch. XXIII, page 372. 

The two cases cited by appellants, namely, Miller vs. 
Reinhart, 18 Ga., 329, and Green vs. Silas, 31 Fed. Rep., 
106, are not in point, in that, first, the record of 
the judgment was not introduced in evidence in those 
cases, as was done in the case at bar; and, second, be¬ 
cause the certificates of the clerk of the court were d ffer- 
ent in form and effect from the certificate of the clerk 
of the court in the case at bar. 

The Georgia case (Miller vs. Reinhart) cites, and tries 
to distinguish the case of Campbell vs. Gordon, 6 Cranch 
(U. S.), 106 (cited herein below on the point of the right 
of the clerk 1 f the court to testify), •which latter case 
plainly holds that the recitals as to jurisdictional pro¬ 
visions of the statute need not appear in the judgment 
or on the record, and distinctly holds that it-must be 
presumed that the court examined into such matters 
before admitting the applicant to citizenship, whether 
they appear of record or not. 

The case d' Green vs. Silas, 31 Fed. Rep., 106, cited 
by appellant, is decided upon another point, but cites 
the cases of Spratt vs. Spratt, 4 Pet., 406, and In re 
Coleman, 15 Blatch (U. S.), 420, and both of these last 
named cases fully sustain the contention of the appellee, 
as to the form and effect of the judgment in the case at 
ba'. 

2. There was no error in permitting the clerk of the 
court to testify as to the custom or practice of making 
out naturalization records in said court. (Appellants’ 
third assignment of error.) 
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As ha', been shown above, the law did not require the 
judgments of the court in naturalizations matters to be 
signed by the justice holding the court, and it was, there¬ 
fore, competent for the clerk of the court to testify, first, 
to the uniform practice of the court, and then, second, to 
show that the judgment in the case of the petitioner, 
Henry C. Freitag, the testator, conformed to this uni¬ 
form practice. The long established uniform practice 
of any of the branches or departments of the Govern¬ 
ment in executing a law of Congress can always be shown, 
and the clerk of the court simply testified to the practice 
of the lower court in executing the laws relating to 
naturalization. 

U. S. vs. Finnell, 185 U. S., 236, 244, 46 L. Ed., 
890, 893. 

Houghton vs. Payne, 194 U. S., 98, 99, 48 L. Ed., 
888, 890, 891. j 

When any writing is introduced collaterally, jihe man¬ 
ner, form, and purpose of its execution are subject to 
inquiry by extrinsic evidence. 

Bank vs. Kennedy, 17 Wall., 19, 27; 2l| L. Ed., 
554, 556. flH| 

The same rule of evidence applies to the introduction 
collaterally of a record of a judgment of naturaliza¬ 
tion. 

Campbell vs. Gordon, 6 Cranch U. S.), J76, at p. 
178. 

I 

In the last above cited case, the deputy clerk testified 
(p. 178) as to the custom and practice of the court as to 
the form of the judgment of naturalization, and this 
evidence of the deputy clerk was considered by the lower 
and by the Supreme Court. 

3. There was absolutely no evidence of undue influence 
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lo submit to the jury, and the court properly withdrew 
this issue from the consideration of the jury. 

The jury having found by their verdict that the testa¬ 
tor, Ken y G. Freitag, knew before or at the time of the 
execution thereof the contents of the will (second issue), 
and that at the time of executing the will, he was of 
sound and disposing mind, capable of executing a valid 
deed or contract (third issue), it is submitted that the 
correctness of the decision of the court below in withdraw¬ 
ing the issue of undue influence from the jury is made 
more certain.! There was not even a suspicion of evidence 
of any influence, undue or otherwise, of the father to 
make a will in his favor. It would answer no useful 
purpose to review the decisions on this point cited by the 
appellants, most of which are from other jurisdictions; 
our own courts have so completely defined the law in this 
regard that there is no room for argument as to what is 
and what is not evidence of undue influence. Mere sus¬ 
picion of undue influence is not sufficient for submission 
of this issue to the jury. The United States Supreme 
Court has said that whatever rule may prevail in the 
State courts as to the degree of evidence of undue in¬ 
fluence sufficient to be submitted to the jury, yet in the 
Federal courts, “evidence tending to show only a pos¬ 
sibility or suspicion of undue influence” shall not be sub¬ 
mitted to a jury. 

Beyer vs. Le Fevre, 186 U. S., 114, 125. 

In the case of Stant vs American Security and Trust 
Co., 23 App. D. C., 25, at page 29, this court, speaking 
through Mr. Justice Morris, say: 

“But we fail to find here the proof that is suffi¬ 
cient in law to support the issue (undue influence); 
and what t he nature and amount are of such proof 
we learn from the opinion of the Supreme Court 
of the 1 United States in the case of Beyer vs. Le 
Fevre, 186 U. S., 114, 46 L. Ed., 10S0, 22 Sup. 
Ct. Rep., 765.” 
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In the case of Beyer vs. Le Fevre, above Cited, the 
.-Supreme Court, speaking through Mr. Justice Farlan, at 
page 125, say: 

“We are clearly of the opinion that the jury 
were not, under the -circumstances of this case, 
warranted in finding that the execution qf the will 
was procured by fraud, circumvention, pr undue 
influence, practiced or exercised upon t|he testa¬ 
trix.” 

“One who is familiar with the volume of liti¬ 
gation which is now flooding the courts can not 
fail to be attracted by the fact that actions to 
set aside wills are of frequent occurrence^ In such 
actions the testator can not be heard, and very 
trifling matters are often pressed upon the atten¬ 
tion of the court or jury as evidence oi want of 
mental capacity or of the existence of undue in¬ 
fluence. Whatever rule may obtain elsewhere we 
wish it distinctly understood to be the rule of the 
Federal courts that the will of a perspn found 
to be possessed of sound mind and | memory 
is not to be set aside on evidence tending to show 
only a possibility or suspicion of undue influence. 
The expressed intentions of the testatpr should 
not be thwarted without clear reason therefor.” 

Beyer vs. Le Fevre, 186 U. S., 114, 125, 46 L. 

Ed., 1080, 1084, 22 Sup. Ct. Rep., 765. 

The verdict of the jury having found the testator, 
Henry C. Freitag, of sound memory and understanding, 
all of the evidence by way of alleged declarations of the 
testator, upon the issue of undue influence, is ineompe- 
tcnt upon this issue (undue influence), because upon this 
issue (undue influence) you have to first lay a foundation 
by way of showing a weakness of mind susceptible of 
being impressed by undue influence. 

Throckmorton vs. Holt, 180 U. S., 552, 45 L. Ed., 

663. 

Beyer vs. Le Fevre, supra. 
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i’n the above cited case of Throckmorton vs: Holt, the 
Sunreme Court speaking through Mr. Justice Peckham, 
ai page 57 3 (L. Ed., 674), say: 

“ W hen they (declarations) are not a part of the 
res gestae, declarations of this nature are excluded 
because they are unsworn, being hearsay only, 
and where they are claimed to be admissible on the 
ground (p. 574) that they are said to indicate the 
condition of mind of the deceased with regard to 
his affections, they are still unsworn declarations, 
and they can not be admitted if other unsworn 
declarations are excluded. In other words, there 
is no ground for an exception in favor of the ad¬ 
missibility of declarations of a deceased person as 
to the state of his affections, when the mental or 
testamentary capacity of the deceased is not in 
issue. When such an issue is made, it is one which 
relates to a state of mind which was involuntary 
and over which the deceased had not the control 
of the sane individual, and his declarations are 
admitted, not as evidence of their truth, but only 
because he made them, and that is the original 
fact which, among others, light is sought to be 
reflected upon the main issue of testamentary 
capacity.” 

Justice Peckham continuing at page 575, L. Ed., 674: 

“And so in Gibson vs. Gibson, 24 Mo., 227, the 
court said such declarations were admitted when 
it was proposed to show the condition of the testa¬ 
tor’s mind or to show the state of his affections, 
but never as a mere narrative of facts. The latter 
remark is explained in the next case in the same 
volume (p. 236), the opinion in which was de¬ 
livered by the same judge, by which it is seen that 
such evidence was admissible only on the issue 
of insanity. See pages 238 and 239, where the 
point is plainly made that there must be a founda¬ 
tion of that kind in order to let in the proof of 
declarations as to his affections, which could only 
be admitted on such an issue.” 
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But an -examination of the statements of the evidence 
•contained in the bill of exceptions reveals the fact, that 
even if the caveators, appellants, had offered any evi¬ 
dence as to weakness of mind of the testator to bie used as 
a foundation for evidence of declarations, in support of 
the issue of undue influence, yet even then, nohe of the 
evidence contained in the appellants’ bill of exceptions, 
would tend in the slightest degree to sustain the issue of 
undue influence. Again, there is no proof whatever that 
any of the facts offered in evidence operated to influence 
the testator in making his will. 

Slant vs. American Sec. & Tr. Co., 23 App. D. C. 
25, supra. 

In the next above cited case, the issue of undue in¬ 
fluence was withdrawn from the jury by the coujrt below, 
although there was strong evidence of improper conduct 
on the part of the beneficiary with the testator. 1 In com¬ 
menting upon this improper conduct, the Court of Ap¬ 
peals, speaking through Mr. Justice Morris, at page 29, 

say: j 

“The fact of unlawful cohabitation, if such there 
be, is undoubtedly an element in the proof of 
undue influence. Davis vs. Calvert, 5 Gill & J., 
269, 25 Am. Dec., 282; Dean vs. Negley, 41 Pa., 
312, 80 Am. Dec., 620. But such fact without 
some proof, intrinsic or extrinsic, that it operated 
to influence the testator in making his will, can 
avail nothing, especially when it is so remote from 
the time of the making of the will as in the present 
case.” 


To the same effect is the case of Kultz vs. Jaeger, 29 
App. D. C., 300, the third syllabus of which is: I 

“3. Upon the review of the testimony) in a con¬ 
test involving the validity of a will by which the 
testatrix left her entire estate to her husband, 
showing repeated quarrels between the couple. 








and instances of ill treatment of the wife by the- 
husband for some years prior to the making of 
the will, but not negativing forgiveness by her;: 
and also showing anxiety on his part that she 
should make such a will., and that he went for the- 
person who prepared it and for another who wit¬ 
nessed it, but not showing that he urged his wife 
to make it, or that she yielded to any importunity 
on his part, or that he was present when it way- 
executed-—the action of the trial court in directing 
a verdict for the caveatee- on the issue of undue 
influence, it having been conceded that the testa¬ 
trix was of sound mind, was held not to be error,, 
on the ground that evidence did no more than to- 
raise a suspicion of undue influence.’ 7 

And in the opinion delivered by Mr. Justice McComas,. 
at page 307, this court say: 

“And the evidence shows that she (the testa¬ 
trix) had been and was then of sound and dis¬ 
posing mind and capable of executing this will; 
and the Supreme Court has announced the rule 
that the will of a person found to be possessed of 
sound mind and memory is not to be set aside on 
evidence tending to show only a possibility or sus¬ 
picion of undue influence. Bever vs. Le Fevre, 186 
U. Si, 126, 46 L. Ed., 1085, 22 Sup. Ct. Rep. r 
765.” 


(P 309): 

“In our opinion the court (below) carefully 
followed the rule in Throckmorton vs. Holt, 180 
U. S.j 552, 45 L. Ed., 663, 21 Sup. Ct. Rep., 474” 

To similar effect are the cases in this court of— 

Towson vs. Moore, 11 App. D. C., 377. 

Manogue vs. Harrell, 13 App. D. C., 455. 

Robinson vs. Duval, 27 App. D. C., 535. 

4. There was no error in the trial court in refusing to 
instruct the jury as to the effect of the non-appearance of 
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th© appellee as a witness in the trial, as claimed, in ap¬ 
pellants’ sixth assignment of error (Rec., p 16). The prayer 

is on page 14 of the record. 

The very language of the prayer contradicts itself. 

“If you find that either party to the cause has 
not produced a witness, whom it was in th|e power 
of such party to produce, you are at liberty to pre¬ 
sume that if produced, the testimony of such wit- 
ne ss would have operated unfavorable | to the 
cause of the party so not producing him, find this 
applies to any party himself.” 

j 

The appellants seem to have overlooked the fact that 
it was just as much in the power of themselves as it was 
in the power of the appellees to produce any witness to 
whom they refer in their prayer. (Leach vs. Burr, 
188 U. S., 512, 514, and 515, 47 L. Ed., 567, 569.] Such a 
witness, being duly sworn, could have been punished 
for perjury if he, she or they 1 ailed to tell the truth, 
the whole truth and nothing but the truth; and with 
eave of the court in a proper case, could have been asked 
leading questions, and, in effect, cross-examined.! (Holts- 
man vs. Douglas, 5 App. D. C., 397; Kehan vs. Wash. Ry. 

& El. Co., 28 App. D. C., 108.) 

None of the authorities cited in the appellant’s brief 

are applicable to the facts, or absence of facts, in the 
case at bar. 

In the present case, not even a possibility Or a sus - 
pition of undue influence on the part of any one, had been 
raised by the testimony offered on behalf of the ap¬ 
pellants; and before any testimony had been offered on 
behalf of the appellees, the court had informed the ap¬ 
pellants that they had offered no sufficient evidence on 
the issue of undue influence to go to the jury (Rec., p. 11). 

In all of the cases cited by the appellants upon this 
branch of the case at bar (undue influence) the | plaintiffs 

in those cited cases, had offered substantial anq affiima- 

| 
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tive proof placing the respective defendants in an em¬ 
barrassing light or condition; but in the case at bar there 
is no such testimony. The appellant’s counsel in his 
brief tr.es to asume that there is, but a careful reading 
of the bill of exceptions discloses no such evidence. The 
bill of exceptions on this branch of the case (issue of 
undue influence) is so brief that it is unnecessary to ana¬ 
lyze it in order to save the court’s time in reading this 
part of the bill of exceptions. 

The evidence upon which the jury found its verdict 
m favor of the appellee, caveatee, upon the other is¬ 
sues of mental capacity of the testator and the knowl¬ 
edge of the testator of the contents of the will, is neces¬ 
sarily omitted from the record, but it must be as¬ 
sumed that the witnesses to the will explained fully 
all the circumstances under which the will was exe¬ 
cuted, and that if there had been the least suspicious 
circumstance touching upon the issue of undue in¬ 
fluence on (he part of anyone, this circumstance would 
have been in the bill of exceptions, as well as any other 
circumstance bearing upon the issue of undue influence 
that could have been elicited from the witnesses during 
a very careful trial of the case. The absence of any proof 
in these respects renders the cases cited by the appellants 
inapplicable. 

The burden of proof on the issue of undue influence was 
upon the caveators and must be sustained by a pre¬ 
ponderance of the evidence (Will of Shilley, 34 W. L. R., 
801); and the proof of the exercise of such undue influence 
must be clear, and suspicion of undue influence by the 
caveator is not sufficient. (Robinson vs. Duvall, 27 App. 
D. C., 535, 544.) In the case of Beyer vs. Le Fevre, supra, 
the lower court let in evidence of supposed undue in¬ 
fluence, which two separate juries considered sufficient 
on which to set the will aside, but the Supreme Court 
decided that such evidence, not tending to show undue 



17 


influence, should not have been submitted to the jury. 
In the case at bar there was no evidence of influence upon 
the testator whatever, undue or otherwise. The making 
of the will was solely the act of the testator, who was of 
sound mind, memory and understanding, capable of 
making a valid deed or contract, as found by the jury. 
The appellants having offered no evidence on this issue 
of undue influence requiring an explanation by any¬ 
one, it was not only unnecessary, but, it is respectfully 
submitted, it would have been improper, and certainly 
a waste of the court’s time for the caveatee to have gone 
into that branch of the case at all; and the cases cited 
by the appellants are, therefore, inapplicable to the case 
at bar. 

It is respectfully submitted that there was no error 
in the rulings of the court below, and the judgment should 
be affirmed. 

C. B. BAUMAN, 

CHAPIN BROWN, 
Attorneys for Appellee . 





